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DIGEST

1. The General Accounting Office (GAO) properly denied an offeror the
award of a particular coatract for audit services on the ground of
conflict of interest where che firm is being investigated by GAO on
another matter because such an award could have created the appearaunce
of GAO's lack of impartiality in conducting the investigation.

. 2. The requirement for administrative due process——uotice of charges
and an opportunity to be heard--is inapplicable where a firm's exclu-
sion from a particular contract is based upon the appearance of a
significant coanflict of interest in the government-contractor relation-
ship, and not upon a determinatioa that the firm lacks integrity in its
business dealiags.

DECISION

Deloitte Haskins & Sells (DH&S) protests a decision by the General
Accounting Office (GAO) to deny tne firm the award of a contract for
audit services under request for proposals (KFP) No. JAM-85-N-0033
because of GAU's on-going investigation of DR&S activities at anotuer
federal agency. DH&S essentially contends that the denial of the
contract constituted an improper de facto debarment without regard for
the firm's due process rights. wzzy deny the protest.

L/"We™ or "this Office"” refers to the Office of the General Counsel,
General Accounting Office (GAO). GAO's "Procurement Guidelines™ A{GAO
Order No. 0025.14 Aug. 4, 198l) provide that any protest with respect
to a GAO procurement generally shall be processed as any other protest
and shall be assigned to an attorney in the Office of the General
Counsel having no previous coannection with the procurement against
wnich the protest has been filed. '
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5ackground

The RFP was issued on July 12, 1Y865, contemplating multiple awards ot
contracts to perform financial and compliance Audits, principally of
goveranment corporations. hkach selected firm would receive an indefinite
quantity contract for estimated direct labor hours of work and would be
reimbursed at fixed hourly rates for the various personnel classifica-
tions called for in the RFP. Individual delivery orders for specific
auait work would be competed among the holders of these indefinite quan—~
tity coatracts.

Twenty—-eight firms submitted timely proposals in response to the RiF.
GAU deterwined tnat 12 proposals were within the competitive raunge.
Written and oral discussions were then neld with the cowpetitive rauge
offerurs, and best auda tinal orfers were requested and evaluated. UH&S'
technical score was the highest and its proposed cost was the third low-
est, giving the firw the highest total coubined score. Uunder the RKP's
established evaluation scheme, it is undisputed that VH&S was eligible
for award selection. However, awards were delayed until March 6, lYb6,
because of funding and other considerations, and, in the interim, GAO
deteruwined that an award to UH&5 would be improper for reasous ot con-
flict of interest because of GAO's on-going investigation of LH&S
activities at another federal agency. GAU's rationale for this determi-~
nation is as follows:

"+ « + There is no question that this investigation creates a
clear coaflict of interest between DH&S and the GAO such as to
preclude them from consideration for any financial audit of
the GAU. This investigation also wakes it improper . . . to
contract with them for audit services for government corpora-
tious because of the potential for awarding those coantracts to
be interpreted as having a bearing on [GAO's] independence in
counaucting such investigation.

« + « |Tjhis position is clear in regard to [GAU's] independ-
ence standards . . . both regarding independence in fact as
well as iudependence in appearance . + . . |Tjherefore . . .
it is totally inappropriate to consider them for an award
under this REP."

Accordingiy, awards were tnen wade to the otferors ranked second, tuird,
and fourth as the result of the evaluation process. UH&S was notified
of these awards, and a debrieting was held at the tirm's request. UR&S
was advised that it had not beeu selectea for an award because, due to
the existence of the on—going investization, it could not tunction with
the degree of independence required in an auditor acting on GAO's
benait. GAU stated to the firm that this inability to maintain audit
independence arfected not only any potential audits of the agency at
issue iu the investigation but also audits of other agencies and GAQO
itself. GAO further advised UH&S that it was necessary to maintain a
close working relatiomship with any firm selected to perform audit
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services under the RFP, and that such a relationship with DH&S would be
inconsistent with GAO's need to distance itself from the firm so as to
maintain strict impartiality in conducting the investigation.

Protest Position

DH&S argues that no conflict of interest exists, or could conceivably
exist, because of GAO's investigation of the firm's activities at
another agency. DH&S notes that it is a very large auditing organiza-
tion and that the investigation in question reaches only a few indivi-
duals in a non-audit function specifically relating to that one agency.
Since the RFP does nct contemplate the performance of any audit at that
agency, and no individual delivery order for audit services at GAO
itself need be issued to DH&S if it were to be awarded a contract, the
firm fails to see how its independence will be impaired by the on-going
investigation. DH&S contends that the procurement regulations governing
the disqualification of offerors from eligibility for an award on the
ground of conflict of interest are inapplicable in this particular
gituation.

In essence, DH&S asserts that GAO's action constituted an improper de
facto debarment without regard for the due process rights that should
have been afforded the firm. DH&S urges that settled case law holds
that a potential government contractor has a constitutionally protect-
able interest in its eligibility to receive contracts, and, therefore,
that its disqualification for reasons related to its perceived lack of
integrity properly cannot be effected unless the government provides for
the exercise of the firm's fundamental rights to notice of the charges
against it and an opportunity to be heard in the matter.

Analysis

We recognize that an offeror can only be debarred or suspended from
competing for government contracts for just cause through the specific
procedures set forth in the Federal Acquisition Regulation (FAR),

48 C.F.R. § 9.406, et seq. (1984), providing for procedural due process.
Thus, it is improper for a contracting agency to subject a firm to a de
facto debarment that avoids those procedures by repeated determinations
of nonresponsibility, or even a single negative determination if it is
part of a long-term disqualification attempt. Howard Electric Co.,

58 Comp. Gen. 303 (1979), 79-1 CPD ¥ 137.

GAO has made no determination that DH&S is nonresponsible to
perform any contract under the RFP for reasons of a perceived lack of
integrity. Consequently, the situation is not one involving the firm's
constitutional interest to be free from governmental defamation so as to
trigger its rights to notice and an opportunity to be heard. See United
Aircraft and Turbine Corp., B-210710, Aug. 29, 1983 83-2 CPD T 267;
cf. O0ld Dominion Dairy Products, Inc. v. Secretary of Defense, 631 F. 2d
953 (D.C. Cir. 1980) (nonresponsibility determination on the ground of
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bidder's perceived lack of integrity requires nouvice to the pirm of the
charges against its integrity betore it may be denied contracts on that
basis).

Moreover, a case of de facto deparment does not arise here because
GAOU has not generally excluded DH&S from contracting with it or any
other federal agency. United Aircraft aad Turbine Lorp., supra. lIn
this regard, GAO notes that it has obtained consulting and training
services from DH&S in the past and states that it would award contracts
for services of that nature to UH&S in the future. The only thing DH&S
nas been denied in this case is a one-tiwme opportunity to pertorum a
particular contract for audit work. See Howard Electric Co., supra.

Accordingly, we believe the issue is whether it was reasonable for GAU
to disqualify tne firm frowm an award under the RFr for reasons ot con-
flict of interest. /This Uffice has consistently held that the responsi-
bility for determining wnether a conflict of interest will exist if a
firm is awarded a particular contract and to what extent a firm should
be excluded from the coupetition rests with the contracting agency. we
will not overturn such a determination except where it is shown to be
unreasonable. SysteMetrics, Inc., B-220444, Feb. 14, 1980, 86-1

CP 9 163. This rule is equalily applicable where, as here, the ageucy
has a proper basis to exclude a firm for conflict of interest reasons
even though the solicitation itself did not expressly provide that the
tirm woula be ineligible to receive the award. 1d.

With respect to business practices and personal conflicts of interest
involving government employees, the procurement regulations state that
the general rule is "to avoid strictly any conflict of interest or even
the appearance of a conflict of interest in Government-contractor
relatiouships.” (wmmphasis supplied.) FAK, § 3.lUl-1 (FAC 84-5, Apr. 1,
1985) ¢ With respect to organizational conflicts of interest, the FaR
recognizes that the nature of the work to be performed under a proposed
government countract may give rise to such a conflict when the con-
tractor's objectivity in performing the work is likely to be impaired. -
Fak, § 9¥.501(b)+ Accordingly, it is the contracting officer's responsi-
bility to take appropriate measures to avoid, neutralize, or uitigate
organizational conflicts ot interest in light of the underlying
principie of preventing the existence of conflicting roles that might
bias a contractor's judgment. Fak, § 9.503(a).

We believe the above provisions of the FAR are relevant to this matter
by indicating a geuneral policy regarding the avoidance or conflicts ot
interest. In any event, a contracting agency may impose a variety ot
restrictions, uot explicitly provided for in applicable iaw or regula-
tions, when the needs of the agency or the nature of the procurement
dictates the use oi such restrictions, even where the restrictions have
the erffect of disqualifying particular firms from receiving an award
because of a conflict of interest. befense Forecasts, Lnc., B=2lY00b0,
bec. 5, 1985, 65 Comp. Gen. » 85-2 CPV ¥ 629.
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La0's exclusion of DH&S frowm an award under this KiP is based on its
conclusion that such an award would compromise GAU's on-going investi-
gation of that firm's conduct in connecticn with another federal con-
tract involving SSA. Obviously, GAO must maintain a posture of strict
inpartiality while reviewing bDH&S' activities at SS5A. we do not see how
GAO can choose DH&S as its agent to conduct financial and compliance
audits without compromising wAV's appearance of impartiality in con-
ducting its on-going investigation of DH&S. We think that an award to
uh&S under this RFP clearly would create a contlict of interest between
the parties because of this investigation.

In summary, we believe that GAU's action in disqualifying DH&S from this
particular contract for conflict of interest reasons was proper. We
have upheld an agency'’s rejection of a proposal because strict policy
required the agency to avoid even the appearance of a conflict. See
Defense Forecasts, Inc., supra. Thus, it is the conflicting roles in

which each party would find itself, and not anything learned duriug the
course ot the investigation per se, that has caused UH&S' disqualifica-
tion. Accordingly, we find no legal error in denying DH&S an award
uander this RFP in the circumstances.

The protest is denied.

Avper— S

an Cleve
General Counsel
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